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Justice Denied:  The government gets a lawless $2.6 million 
judgment 

The following will prove to you – if you don’t already know it – that Justice 
in America is a joke. 

On June 15, 2004 Nevada District Court Judge, Philp M. Pro awarded the 
Government a $2.6 million dollar summary judgment in connection with its 
lawsuit involving “income” Schiff  never received, and taxes and penalties 
that don’t exist.  His order was clearly unlawful on a variety if grounds – as 
shown in Schiff’s "motion for Reconsideration" and "Motion Opposing the 
Entry of his Order", both of which are now posted on this site. 

Schiff had been conducting this litigation on his own and was looking 
forward to a jury trial (as the issues and law required) when the 
Government moved for summary judgment – which would place the suit’s 
outcome in the hands of one of its own judges.  However, for a variety of 
reasons, Schiff was forced to seek professional help in opposing the 
Government’s Motion.  In opposing that motion, Schiff provided his lawyers 
with a 48 page Declaration (supported by 37 Exhibits) plus a supplemental 
Affidavit, which should have stopped the summary judgment on a variety of 
grounds.  However, in their written responses and at oral argument, his 
attorneys did not raise any of the issues contained in Schiff’s  Declaration 
or Supplemental Affidavit – and, so far, Judge Pro has not responded to 
either pleading. 

Despite the failure of his attorneys to raise and argue the issues contained 
in his Declaration and Affidavit, Judge Pro had to know about them, since 
they were filed and submitted to him.  To get the full impact of how lawless 
Judge Pro’s summary judgment is, Schiff suggests you first read the 
shorter, Motion Opposing Entry of his Order – since, apart from being the 
shorter of the two motions, it will also reveal to you the total fraud and 
lawlessness involved in all IRS seizures.
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IRWIN A. SCHIFF, pro per       
444 E. Sahara Ave. 
Las Vegas, Nevada 89101 
Tel. (702) 385-6920 
Fax. (702) 385-6916 

 
 

IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF NEVADA 

      
UNITED STATES OF AMERICA                           )  Civil No. CV –S-01-0895-PMP LRL 
                                        )  
               Plaintiff                                                       )                                                                                 
v.                                                                                .)         
                  )    
IRWIN A. SCHIFF                                      )   MEMORANDUM TO SUPPORT   
                  )   DEFENDANT'S MOTION FOR  
    Defendant.                )   RECONSIDERATION 
__________________________________________) 
 
 
  COMES NOW Defendant Irwin A. Schiff and asks this Honorable Court to 

reconsider its Order of June 15, 2004.  To grant a motion for a summary judgment, a court must 

determine that there are no genuine issues of material fact in dispute and that the moving party is 

entitled to judgment as a matter of law. Fed. R. Civ. P. 56(c). A genuine issue exists "if the 

evidence is such that a reasonable jury could return a verdict for the nonmoving party." 

Anderson v. Liberty Lobby, Inc., 477 U.S. 242, 248, 91 L. Ed. 2d 202, 106 S. Ct. 2505 (1986). In 

considering a motion for summary judgment, the court is required to view the facts and draw 

reasonable inferences in a light most favorable to the nonmoving party. Id. at 255 

However, in this case, the Court, I submit, in violation of the above principle and Fed. R. 

Civ. P. 56(c), resolved every contested issue of fact (which it did not otherwise ignore) and all 

legal issues1 "in a light most favorable" to the Government, the party seeking the summary 

judgment.       

 I am asking this Court to reconsider and reverse its decision of June 15, on a variety of 

ground: one being, that apparently the Court was unaware of my total claim regarding a 
                                                 
1 The Court's holding that the 16th Amendment gave Congress a new taxing power, that of being able to impose a 
direct tax on income without apportionment was totally wrong, and  clearly contradicted  by such bed rock, 
Supreme Court decisions as Brushaber v. Union Pacific RR. 240 U.S. 1, 11- 16, 19, (1915);  Stanton v. Baltic 
Mining Co, 240 U.S. 103, 112, (1915); and Eisner v. Macomber, 252 U.S. 189, 205, 206 (1920) to cite only three of 
the decisions extensively quoted in my Memorandum of Law which I submitted to this Court. 
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fundamental issue in this litigation which is the Government's erroneous and unlawful use of the 

word "income," in all of its pleadings, and my request that the Court take judicial notice of that 

fact and disregard all of the Government's pleadings in which such use misuse occurred.  

1. 

THE COURT DID NOT CONSIDER, THAT, IN ALL OF ITS PLEADINGS, THE 
GOVERNMENT USED THE TERM “INCOME” CONTRARY TO LAW 

 
On July 1, Defendant visited the clerk’s office to get copies of the pleadings filed in this 

case in order to prepare this Motion.  It was then I discovered that page 1 of my Declaration, 

which had been filed by my then attorney, Mr. (name withheld), was missing.  As the Court can 

see, my Declaration, filed with the Court, starts with page 2, not with page 1.  I have, therefore, 

attached as Exhibit A that missing page 1. That missing page stated as follows:   

I, Irwin A. Schiff declare, pursuant to USC 28 1746 that the following statements 
are true and correct to the best of my knowledge and belief. 

 
A) My understanding of the Internal Revenue Code and the federal income tax is 

based on more than 25 years of study of the legal nature of this tax and its economic 
impact on the Nation’s economy. This study resulted in my writing 5 books on these 
subjects, which have sold approximately 500,000 copies.  I claim that of the 
Government’s 61 alleged, “Undisputed Facts” all but approximately 8 are “In dispute.” I 
have numbered the following paragraphs to coincide with the Government’s paragraphs 
and my supporting Exhibits are numbered consecutively starting with Exhibit 1.  I ask the 
Court to take judicial notice that in all of the government’s  “Undisputed Facts” as well as 
its Memorandum of Law, the government uses the term “income” in its “ordinary sense,” 
and not in its “constitutional sense” as specified in those Congressional reports attached 
hereto as Schiff’s Exhibit 2.  This, of course, means that all references to “income” as 
contained in those pleadings are all erroneous and should, therefore, be disregarded by 
this Court.    

DISPUTED FACTS 
 PERTAINING TO THE YEAR 1979 

1) I do not dispute that I failed to file an income tax return for 1979; however, if is 
my belief that no law required me to file. 

 
 As noted above, I “disputed” 53 of the Government’s alleged 61 “Undisputed Facts.”  Obviously, 

therefore, this Court resolved all of these “disputed" facts in favor of the Government - in violation of 

Fed. R. Civ. P. 56(c) and every legal principal involving the granting of summary judgments.    The 

Government based its request for summary judgment on a massive amount of written material, which this 

pro se litigant was required to answer, or lose this case solely on the basis of papers  - to be evaluated by 

a judge, and not a jury.  The Government buried the defendant with the following documents: 1) A 15 

page document, containing 61 alleged “Undisputed Facts,” 2) four (4) “Declarations” from 1 U.S. 

Attorney and 3 IRS agents, 3) a 27 page Memorandum of Law in which it cited no less than 75 court 
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decisions and other legal references 4) and a 200 page deposition taken from me.   The Government's 4 

Declarations consisted, collectively, of 87 paragraphs of claims and allegations, supported by 61 Exhibits 

(containing 457 pages of calculations, documents, and additional allegations) going as far back as 1980.  

While the Government sought to use this deposition to support its claim for summary judgment, my 

Declaration (as quoted below) cited numerous excerpts in which I contested a number of the 

Government's claims with respect to that deposition.  It is clear that it took the Government months to 

prepare this enormous bundle of material.  A jury trial would have taken less time.   However, the 

Government wanted a summary judgment in order to 1) avoid having to go to trial where its three IRS 

agents would be subject to cross-examination 2 and 2) to insure that its unlawful claim could be placed in 

the hands of one of its own (not impartial) judges, instead of in the hands of an impartial jury. 3   

In opposing the Government's lawless and cowardly attempt to avoid a trial, I filed an opposing 

Declaration.  It contained 61 paragraphs,  (requiring 48 pages or exposition), and was supported by 37 

Exhibits4 comprising 185 pages - which I later supplemented with another 6 page Exhibit.  That 

supplemental Exhibit established that a business expenditure of mine, of no less than $72,505 dollars, was 

never taken into consideration in any of the calculations as shown in the three Declarations submitted by 

the Government.  This one Exhibit, which clearly established that the Government's calculations as to my 

alleged income (even using the Government's erroneous bases) for the years 1982-1983 was dead wrong, 

and was, itself, sufficient to defeat the Government's request for summary judgment.5   

In addition, my attorney supplemented the above material with a "Motion in Opposition to United 

States' Motion For Summary Judgment," which he supported by a 19 page Declaration by Attorney (name 

withheld).  Attorney (name withheld), who has known me for a number of years, stated that he believed, 

for the reasons given in his Declaration, that I suffer from a "Delusional Disorder" with respect to the 

Federal income tax which would eliminate the $225,000 in fraud penalties (and thousands of dollars in 

interest penalties they generated) sought by the Government, and consequently its effort to get a summary 

                                                 
2 IRS agents submitting Declarations on behalf of the Justice Department, obviously, do not have to worry about 
being charged with perjury.  Who is going to charge them? The Justice Department lawyers on whose behalf they 
contrived their Declarations? 
3 The 7th Amend supposedly guarantees Americans a jury trial "where the value in controversy shall exceed twenty 
dollars."  In this case, the Court would deny me a jury trial even though the amount "in controversy" exceeds $2 
million! And my adversary is the mighty United States itself! 
4 Since the Government illegally raided my offices on February 11, 2003 and seized 14,000 of my records and also 
subjected me to the conditions of a Restraining Order and Preliminary Injunction under threat of imprisonment, such 
Government harassment denied me the ability to pursue discovery in this action, as well substantially interfered with 
my ability to effectively oppose the Government's cowardly and contemptible need to weasel a summary judgment 
in this lawsuit.  
5 In the last few days I discovered that my Affidavit, filed with the Court on February 20, 2004 as document number 
74, might not have been served on the U.S. Attorney, so I am filing another copy with the Court as of this day and 
serving a copy on the U.S. Attorney.  The Affidavit confirms that I paid Howy Murzin no less than $72,505 during 
the years in question, payments, which were not taken into consideration by the Government.    
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judgment.   He supported his belief with two reports: one from Dr. Luis Ortega head of the Geriatric 

Center for Behavioral Medicine at Valley Hospital Medical Center, Las Vegas, Nevada and Psychologist 

Cynthia Barry, PhD who had been retained by the Government in "similar tests and assessments." (P.7 of 

Mr. (name withheld)'s Declaration.)  All three concluded that I suffered from a "delusional disorder" with 

respect to my belief that no one has to pay income taxes.  In his report Dr. Ortega specifically states, " In 

my professional opinion I felt that the patient did not pay taxes because he was convinced that the law 

does not require him to do so.  I think this is a delusional disorder." (Emphasis added.) In addition, since 

the Government was now coming at me both criminally and civilly on many of the same allegations, my 

horridly appointed attorney, 6 filed a 6 page Motion to stay these proceeding "pending resolution of the 

parallel criminal matter in U.S. v. Schiff, et al, in U.S. District Court for the District of Nevada, Criminal 

Case No. CR-S-04-119 filed against Defendant Schiff."   The point is how could all of these various 

issues:  covering 7 taxable years, beginning 25 years ago, encompassing numerous competing and 

contesting allegations, and involving some $2.3 million dollars, be fairly and equitably resolved by this 

Court in a three page decision?  

a. The Court's Order of June 15, 2004 failed to address the Government's fraudulent and lawless 
use of the term "income" in all of its pleadings - in what might be an "issue of first impression."  
  

 I specifically addressed the Government's fraudulent and unlawful use of the term 

"income" in paragraph 6 of my Declaration, as follows:   

 
6)  While I admit that I was the controlling officer of Irwin Schiff, Inc I deny and 

contest that I received any taxable income from that source, or any other source. 
             
 In adopting the 1954 Code, as shown in House Report 1337 and Senate Report 
1622, (Exhibit 3) Congress declared that “income,” as used in Section 61 of the 1954 Code, was 
used in its “constitutional sense.”  Obviously “income” in its “constitutional sense” cannot mean 
the same thing as “income” received in the “ordinary sense.”  And I maintain that in all of its 
pleadings in this case the Government has fraudulently used “income” in its “ordinary sense” 
contrary to the provisions of the above congressional reports.    The “constitutional” meaning of 
“income” is derived from the holding in Brushaber v.  Union Pacific RR, 240 U.S. 1, 17 wherein 
the Court stated,  “The whole purpose of the (16th) Amendment was to relieve all income taxes 
when imposed from apportionment from a consideration of the source whence the income was 

                                                 
6 After falling into a deep depression as a result of 1) the impossible load of legal documents dumped upon me by 
the Government which required an extensive response (which would have been unnecessary had the case gone to 
trial), 2) the Government's continued harassment of me in numerous other areas, 3) my other, serious physical 
health problems which had incapacitated me, and 4) the time restraints imposed on all civil litigation, combined to 
make it impossible for me to continue handling this case on my own.  So on relatively short notice, I had to hire a 
lawyer.  My depression was also heightened by my knowledge that Federal judges always seem to award summary 
judgments to the Government in tax cases.  Each time I have sued the Government or a third party (who has illegally 
turned over money to the IRS) judges have always awarded summary judgments to my opponents, regardless of the 
law or the facts.  And now the prospect loomed that this could happen in connection with a $2.3 million claim that 
could totally wipe me out financially - in connection with taxes and penalties I couldn't possibly owe.  So, with this 
prospect hanging over me, I fell into a depression - where once I had looked eagerly to a trial.   
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derived.”  So in order to be “relieved” from the constitutional requirement of “apportionment,” 
“income,” based on the 16th Amendment, can not take into “consideration” the  “sources” from 
which  “the income is derived.”   Therefore, an “income tax,” based on the 16th Amendment, 
must be imposed in a manner in which the “sources” that produced the  “income”  (such as 
commissions, dividends, wages, rents) are not specifically “considered” and are thus not directly 
taxed.   This occurs when the “sources” of income (i.e. fees, commissions, dividends etc…) are 
funneled through a profit and loss statement and emerge either as a “profit” or a “loss.”  In taxing 
corporate “profit” (As in the Corporate Excise Tax Act of 1909) the “sources” are not 
“considered” and are thus not directly taxed.  So the 16th Amendment “meaning of income” and 
the  “constitutional meaning” of “income” are both synonymous with “corporate profit.”  This is 
confirmed in the 1921 Supreme Court decision of Merchant’s Loan & Trust Co v. Smietanka, 
255 U.S. 509, 518, 519 (which has never been reversed or repealed) wherein the Supreme Court 
said  “The word (income) must be given the same meaning in all of the Income Acts of Congress 
that was given to it in the Corporation Excise Tax Act (of 1909) and that what that meaning is has 
now become definitely settled by decisions of this court.”  However in all of its  “Undisputed 
Material Facts” and its Memorandum for Summary Judgment the government has continually and 
fraudulently used the term “income” in its “ordinary sense,” and not in its “constitutional sense” – 
despite the fact I explained these differences to both AUSA attorneys Darmstadter and Jennings 
as shown in pages Vol. 1 p.66 and Vol II p. 4 of my Deposition transcript (Exhibit 4) Therefore 
the government has continually attributed to me a form of “income,” that the lawyers for the 
Government know I never received. Therefore this Court must quash all of the Government’s 
pleadings in which the Government has fraudulently used the term “income,” because, “Fraud 
destroys the validity of everything into which it enters,” Nudd v. Burrows, 91 U.S 426.   “Fraud 
vitiates everything,” Boyce v. Grundy, 3 Pet. 210.  “Fraud vitiates the most solemn contracts, 
documents and even judgments,” U.S. v. Throckmorton, 98 U.S. 61. Therefore the Tax Court’s 
Ruling with respect to my alleged 1979 deficiency and other penalties  - which was all based on 
fraud and perjury - is void, pursuant to these Supreme Court decisions 

 
I continually pointed out to the court that the Government's lawyers knew I had no 

taxable income, but, for the purpose of getting a summary judgment, they pretended otherwise, 

since they knew they would never get away with this fraud at trial - where Government 

witnesses would be subject to cross-examination.  For example, the following are excerpts from 

paragraph 60 and 61 of my Declaration in which I commented and contested claims that I earned 

any taxable income for any of the years at issue:  

60. I deny and contest that I ever “conceded” I “received gross (taxable) income” from 
any source. I continually pointed out at my deposition, that, for tax purposes, “income” means 
corporate profits. On page 66 I point out that "The word 'income' in my belief is a corporate 
profit, because in the Code ‘income’ is used in the constitutional sense not in its ordinary sense." 
And I go on to say, "So in the constitutional sense I never had any income, and I have never had 
any income (for tax purposes) even going all the way to when I paid (income) taxes."  
Throughout the deposition I deny receiving any taxable income from any source.  On pages 4 and 
5 of the 2nd days deposition, I go into greater detail as to why I received no "income" in a 
"constitutional sense" and why the "constitutional" meaning of “income” means  "corporate 
profit," and I bring to the attention of the U.S. attorneys House Report 1337 and Senate Report 
1622 as shown in Schiff's Exhibit 3.  Therefore, for Messer's Darmstadter and Jennings to allege 
that Schiff "concedes he received (taxable) income" is a total fabrication and an obvious attempt 
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on their part to mislead the Court for which Rule 11 sanctions would be appropriate. (See also 
paragraph 5 above.)    
 
 61.  I admit that I have no recollection as to what my specific financial activities were 
during the years 1980-1985 - which were approximately 20 years ago, but what does that matter? 
since I had no taxable income at that time, nor was I liable for income taxes.    I also admit that I 
do “not have any books and records that would reflect (my) financial transactions for the years 
1980-1985," because, for one thing, there is no statute that required me to keep books and 
records for income tax purposes as, for example, Code sections 4403, 5114, and 5741 do with 
respect to federal wagering, liquor, and tobacco taxes.7  I also deny and contest (on several 
grounds) the claim alleged here that "Schiff testified that he is unable to refute the figures for his 
income that was established by the IRS on the audit examinations for the years 1980 - 1985," on 
several grounds.  First of all, throughout the deposition, I explained that I never received income 
in a taxable sense, since Congress had decreed that only "income" received in the "constitutional 
sense" (which means corporate "profit") was taxable under the revenue laws.  I made clear, over 
and over again, that I never received "income" in a "taxable" sense.  So, for the government to 
claim here that "Schiff testified that he is unable to refute the figures for his (taxable) income is a 
deliberate attempt on the part of the Government to misrepresent what I said.  I rejected and 
refuted any claim that I had taxable "income" throughout the deposition (see pages 43, 61-62, 
65-67, 76, 79, 80,81,83, 94, 96-98, and 114 of Exhibit 4). I admitted I received "income" in an 
"ordinary" and "economic," sense, and that I received "revenue" and "receipts" and it was only in 
the context of those terms that I admitted to having "income."  None of the transcript pages the 
Government cites indicate I said that I would be  "unable to refute figures for (my) income that 
were established by the IRS." Vol. 1, pages 23-24 contain no such reference.  There is absolutely 
no suggestion in pages 42-44 that I would be “unable to refute the (government’s) figures.”  On 
page 43 I say, “I had no taxable income. I might have had revenue receipts, but in no case have I 
ever had taxable income.”  Next the Government cites pages 107-109. However there is 
absolutely no reference in those three pages that I said I “never kept records of my gross income” 
In those pages Darmstadter only refers to my “economic income,” On page 109 Mr. Darmstadter 
asks me,” "Do you have any idea as to how much counterfeit currency you obtained in 1982?"  
So in those pages, Darmstadter makes absolutely no inquiry concerning records reflecting my 
alleged “taxable income” Next Darmstadter refers to pages 113-117.  On page 113 Darmstadter 
again refers to my "economic income."  On page 114 Darmstadter again inquires about my 
"economic income."  On page 115 Darmstadter says, "But I'm again talking about your economic 
income."   Further on he again refers to my "economic income."  And further on Darmstadter 
says, "So it's fair then to say in a general sense that for the years in question, you have no idea 
what your economic income was for those years. And I reply,  "I might have known at some 
point."  Darmstader: "But you don't know now? Schiff: "No."  .  So on none of these 4 pages 
Darmstadter does not even inquire about my taxable income.  He only inquires about my 
economic income, which I had previously explained to him is different from taxable income.  
Therefore, it is fraudulent for Darmstadter to represent to this Court that in these four pages 
"Schiff testified that he is unable to refute the figures for his (taxable) income…established by the 
IRS."  Turning to Volume II pages 41-46. On pages 41-42 Darmstadter says, in pertinent part, "Is 
there anyone other than yourself …that may have records that pertain to your gross earnings or 
gross receipts for the years 1979 through '85?" And further down Darmstadter again inquires 
about my "gross receipts" but not about my gross income. And again on page 42 Darmstader asks 
me about my having "evidence” of what was my "gross receipts or gross earnings" for the years 
1979-1985. And further, on that page, Darmstadter inquires for the 4th time about my "gross 

                                                 
7 See also Paragraph 10 above showing that the government’s lawyers could not identify any statute that requires me 
to keep books and records. 
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earning and gross receipts."  On page 44 after I state "I knew I had no taxable income." The 
following dialogue, in pertinent part, ensues between Darmstadter and me. Q. "That's not my 
question. My question is just straight gross receipts." A.   "No, I have no books and records for 
that period.  I destroyed most of everything I had in 1985 following my conviction (I) threw 
everything in the dumpster." Q. So would it be fair to say you really have no evidence to refute 
the IRS's determination as to your gross receipts or gross earnings for those years, for the years 
1979 through 1985, " to which I reply,  “I would challenge the IRS's determination that anything I 
received was taxable."  Q.  But that's not my question.  My question was, was there a 
determination as to the amount of your gross receipts and gross earnings?"  Further examination 
of page 46 shows that Darmstadter only inquired about my  "gross receipts and gross earnings" 
and any representations I made referred to items, which I had already explained, were not taxable.  
Throughout this dialogue I maintain, I had no taxable income and I would refute at trial 
anyone who testified otherwise. It is therefore clear from this dialogue that at no time did I 
"testify" that I would be " unable to refute the figures for (my) income that were established by 
the IRS."   Such a claim is a total fabrication and belied in all of the transcript pages cited by the 
Government.  It is clear that Darmstadter and Jennings were so persuaded that I had received no 
“income” (in a taxable sense) they even stopped using that term. So what Darmstadter and 
Jennings have attempted to do is to perpetrate a fraud on this court for which rule 11 sanctions are 
appropriate on these and other grounds.   

 
I also pointed out to the Court why all of the Governments calculations, shown in the 

Declarations of its three IRS agents, were both false and fraudulent on a variety of grounds.  For example 

in my Declaration 17 and 18 I pointed out, with respect to the Declaration of IRS Special Agent, Ted 

Wethje 

19. I deny and contest that any of the items referred to in paragraph 19 of the 
Government’s UF  (and in Wethje's Declar. 23, 24) fall within the meaning of taxable 
"income" as declared by Congress in the House and Senate reports as contained in 
Schiff’s Exhibit 3. 

 
20. I deny and contest that any of the items Wethje attributed to me as being taxable 

income fall within that meaning of income as expressed by Congress in the House and Senate 
reports shown in Schiff’s Declaration No. 4.  I   also claim that there is no law that would have 
allowed Wethje to make any such “determination,” and as stated above his calculations failed to 
take into consideration the monies I paid Howy Murzin, which would have amounted to no less 
than $45,000 for the year 1982.  

 
            Subsequent to filing my Declaration I miraculously uncovered journal entries, correspondence and 

cancelled checks, which showed that I had paid Howy Murzin (who co-authored my book "How Anyone 

Can Stop Paying Income Paying Income Taxes," and whose name appears on its cover) no less than  

$72,505 for the years 1982 and 1983.  Fortunately, I had not thrown out documents, which were 

now 20 years old! - and I filed them, together with an Affidavit with the Court, as Court 

document No. 74 on February 20, 2004.8   

                                                 
8 However, I discovered when preparing this Motion that my attorney never served a copy of that document on the 
Government, which I have done today, as shown attached hereto.  
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Of course, in other paragraphs I point out why Special Agent Wethje had no delegated authority 

to calculate my alleged taxable income on any basis, and why  " his entire Declaration must be 

disregarded, since the record shows he has no qualms about committing perjury.9"  (Quote and 

footnote #7 appeared in my Declaration 17)  However, I will get to Wethje's willingness to 

commit perjury further on.   

And in connection with the calculations that appeared in the Declarations of IRS agents 

Gerald A. Dragon and Netcoh I pointed out why their calculations were wrong on similar 

grounds  (I also showed why they were also fraudulent and unauthorized on still other grounds 

as covered below.)  For example, in connection with the calculations shown in the Declaration of 

Dragon, I state in paragraph 26 e) of my Declaration:  

 In addition, all of Dragon's calculations are based on “income” I allegedly received in the 
“ordinary sense” and not on “income” I received in the “constitutional sense,” so his calculations 
are false and fraudulent just on this ground alone, even overlooking all of the other grounds.  So 
all of Dragons calculations are based on substantial omissions and fraud on various grounds 
and his calculations will not stand up under cross-examination.   

 
In connection with the calculations shown in the Declaration of Robert J. Netcoh I 

showed how his calculations with respect to the taxes and fraud penalties were also fraudulent 

and why he had no authority to calculate either - as these representative samples from my 

Declaration No.  36 reveal.  

36.  Schiff contests Agent Netcoh’s tax calculations on a variety of grounds.   First of all, 
he falsely calculated Schiff’s “income” in the “ordinary sense,” when he should have calculated it 
in the “constitutional sense” as required by the congressional reports shown in my Exhibit 3.    
Therefore all of Netcoh's taxable “income” calculations are all erroneous just on this basis alone.  
  

In addition, his Exhibit A  (Exhibits A & B shown in Schiff’s Exhibit 14, p 2 & 3), shows 
that he calculated my alleged taxes for the years 1983 and 1984 on April 8, 1991 and the taxes for 
1985 (his Exhibit B) on July 25, 1991. Since I had already filed returns as of October 13, 1990 
reporting my income as “zero ” for those years, Netcoh had no statutory or delegated authority to 
estimate and attribute to me a different amount of tax than I had already reported on my returns. 
(As provided in Section 6201(a)(1).10  In addition, (as I have already pointed out with respect to 
Dragons) Netcoh’s Exhibit A was prepared on 4/08/91 or approximately 4 months prior to the 

                                                                                                                                                             
 
9 And because my lawyer talked me into not testifying and refused to call me to the witness stand even when I 
pleaded with him to do so (See affidavit of Linda Peterson Whittaker, attached as Exhibit 37), I was not able to 
expose the perjury being committed by Special Agent Wethje – which I will have an opportunity do at the 
forthcoming trial, if Wethje testifies.   
10 As stated before, Section 6201(a)(2)(A) allows the Secretary "to estimate the amount of tax which has been 
omitted to be paid" by stamp.  But no provision of neither 6201, nor any other Code section authorizes the Secretary 
to "estimate the amount of tax which has been omitted to be paid" on the basis of a return.  If the Government 
disagreed with the amount of tax I reported on my return, the government’s only legal recourse was to sue me as 
provided in 6501(c)(1) 
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date that I filed the returns from which the instant taxes are claimed to have been assessed, and 15 
days prior to the date on which I was "violated" which occurred on 4/23/91, the date of the 
"Petition for Probation Action," as shown in my Exhibit 15.  Netcoh’s Exhibit B was prepared 
approximately 3 months after I was violated and 6 days prior to the date I proffered returns at my 
probation hearing.  However, lines 3 and 12 of Netcoh’s Exhibit A show entries labeled "Taxable 
income shown on return or as previously adjusted, " and the amounts entered are shown as being 
“zero.”  Therefore, the returns referred to in these entries could not be the returns I submitted at 
my probation hearing, since they were not submitted until 8/1/91 or after the dates on which 
Netcoh prepared the calculations shown in his Exhibits A & B, and the amounts shown on them 
were not “zeros.”   Therefore, the returns referred to by Netcoh must be the  "zero" returns I filed 
on 10/13/1990 as shown in Netcoh’s Exhibits C- H.   Line 13 of both Exhibits A and B are 
labeled,  "Deficiency or Over-assessment  (line 11 adjusted by line 12)."  
 
If these entries represented “overassessments,” this would mean that assessments for the years   

1983 & 84 were made before 04/08/91 – therefore collections for these years would be time 
barred after 4/08/2001 or approximately 4 months before the government instituted this law suit. 
With respect to the year 1985, this would mean that an assessment for the year 1985 would have 
to have occurred before 07/25/91, and so collections of such assessments would have become 
time barred after 07/25/91, or approximately 7 days prior to the date that the government 
instituted this lawsuit.    If these entries refer to” deficiencies" determined by Netcoh, they are 
shown to be $24.127,  $5,567, and  $7,3274 for the years 1983, 1984, and 1985, respectively.  
Line 11 is identified as,  "Total corrected income tax liability (line 9 + 10A,B, C, D),” and the 
entries shown on line 11 are the exactly the same as the entries for line 13. Therefore, the alleged 
deficiencies that Netcoh determined on 04/08/91 and 7/25/91 (allegedly "correcting" the "zero" 
amounts shown on the returns I filed on 10/13/1990) were the exact amount of the assessments 
the government claims in its complaint were made on 08/08/91. Therefore, the fraud the 
government is seeking to perpetrate here (as was also revealed in Dragon’s documents) is to 
pretend that the assessment amounts shown in its complaint for the years 1983-1985 were original 
assessments made from the returns I proffered on 8/1/1991 as shown in Netcoh's Exhibits I to N.   
In reality, the amounts shown in the government’s complaint are the alleged "deficiencies" 
determined by Netcoh which were derived from, and based on, the "zero" returns I filed on 
10/13/1990.    Since a deficiency assessment (pursuant to Code Section 6204(a) & (b)) is a 
supplemental assessment made when it is "ascertained that a (prior) assessment (is) imperfect or 
incomplete," there would have to have been "assessments" (that had to have been corrected) 
which were made prior to the date that Netcoh determined "the deficiencies," which would also 
have been prior to the dates shown in the Government’s complaint for the years 1983 –1985.   So, 
obviously, the statute of limitations for these years had to have begun prior to 08/08/91, whether 
the figures shown in line 13 refer to either “deficiencies” or “overassesments.”   It is obvious, 
therefore, that the amounts shown on the returns I proferrred during the probation hearings could 
not be assessed as original returns, since the “zero” returns I filled on 10/13/1990 had already 
been processed by the IRS as shown on the markings on those returns.  The IRS could not process 
and record two sets of returns as being “original returns” for each of the years 1980-1985, and the 
fact that the IRS does record and process “zero” returns, is proven by the IRS documents shown 
in Schiff’s Exhibit 16.  Therefore the statute of limitations for reducing the assessments for 
the years 1983-1985 to judgment terminated at least 6 days prior to the date that the 
government instituted this law suit.  
 

 Skipping the rest of this Paragraph and continuing to paragraph a)…   
 

a) Mr. Netcoh's states (Page 22 [Para 1] of the Exhibits attached to his Declaration)  
"Schiff knows he had income for those years and was required to file returns and pay tax because 
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these are the years he was convicted of criminal charges of Income Tax Evasion for knowingly 
not filing returns, not declaring his income, and not paying his tax."  (Notice, he does not say “for 
concealing his income” which was the specific act of fraud charged in my indictment. The alleged 
offenses Netcoh does mention, are only misdemeanors) How can Netcoh speak with such 
assurance as to what I "know"?  Based on the books I have written and the disclosures revealed in 
these pleadings, it is obvious I  "know" no such thing.  I was convicted: 1) largely because of the 
perjury committed by Ted Wethje, (as covered in paragraphs 16 and 17 of my Declaration) and 
other government witnesses, 2) on the basis of a lawless jury instruction in which the jury was 
instructed that it could convict me of tax evasion even if the government did not prove the act of 
evasion I was charged with committing, and 3) because I was represent by ineffective and 
incompetent counsel who was in on the government’s frame up.  In addition I filed several writs 
of habeas corpus and a coram nobis to reverse my conviction on various grounds, because of this 
jury instruction and others, such as Judge Dorsey asking the jury, in a loud and measured 
cadence,  "Did Schiff close his eyes and refuse to be informed?" - an instruction totally in 
violation of U.S. v. Spies, 372 US 492.   Many people are now being released from prison on the 
basis of DNA evidence.  Did these people think they committed the crime for which they were 
imprisoned just because they lost the trial? 
  

b) Notice, Netcoh imposed the fraud penalties based on his authority alone!  No 
Forms 2797 (Schiff’s Exhibit 2) were included with his documents to support the fraud penalties, 
nor was the government able to produce such documents during discover. The Form 2797 reveals 
that at least 4 persons are required to sign on to the imposition of fraud penalties.  Yet Mr. Netcoh 
claims that he is authorized to impose thousands of dollars in fraud penalties solely on his own 
initiative!  At trial, Mr. Netcoh will not be able to produce any document that shows that he 
is authorized by the Secretary to impose civil fraud penalties on his own initiative. 
 
Skipping to paragraph d)  
 

d) In addition, Netcoh’s calculations do not take into account the royalty payments I 
made to Howy Murzin for the years 1983-1984. In 1984 I bought out Mr. Murzin’s interest for a 
lump sum payment of $17,000. 
 

e)   In addition, Netcoh was not impartial. Exhibit 21 contains a letter he sent to my 
probation supervisor, Patrick Walsh on February 25, 1991 asking Walsh to revoke my probation, 
and reminding Walsh that he has "made this request several times."  Walsh, of course, was not 
intimidated or persuaded by these letters, and never recommended that my probation be revoked, 
even though he knew I was filing "zero" returns.  Of course, Netcoh had absolutely no authority 
to communicate with Mr. Walsh in this manner (as he had no authority to determine and impose 
fraud penalties on his own11) especially on government stationery to make it look official.  Based 
on all of the above it is obvious that all of Netcoh's calculations are either, 1) erroneous both in 
law and in fact 2) unauthorized by law, and 3) based on fraud and 4) colored by his lack of 
impartiality. None of his claims and calculations will stand up under cross-examination at trial 

 
Therefore, the Court granted the Government a summary judgment even though I offered 

evidence that all of the government's calculations as to my taxable income for all of the years at issue 
                                                 
11 IRS agents generally do what they want regardless of the law and their own regulations, since the public generally 
has no idea what the law is what is the authority of IRS agents.  In addition, the public generally does not have the 
time or the money necessary to fight back – as shown in the Senate Finance Committee’s 1997 investigation of the 
IRS.  See, The Power to Destroy, by Sen. William R. Roth  (Atlantic Monthly Press, New York, 1999) who was 
Chairman of that Committee.   
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were false, unlawful, time barred, and unauthorized on a variety of grounds, and that none of its 

calculations could stand up under cross-examination at trial 

 
b) Defendant has a right to "challenge" the Government's attempt to "reduce to judgment" its 
assessments for the years 1980-1982 on a variety of grounds.             
   

 The Court states in its Order.  
 

 First, Defendant Schiff's tax liabilities for the year 1979 have been fully litigated in 
the United States Tax Court and the doctrine of res judicata precludes re-litigation of the 
merits of that determination as to tax liability.  Second, Defendant Schiff has failed to 
raise any genuine issue of material fact to overcome the presumption of correctness 
afforded the tax assessments for the years 1980 - through 1985, and the record adduced 
by Plaintiff clearly supports tax liabilities for those years. Moreover, Defendant Schiff's 
conviction on December 18, 1985, in United States v. Schiff, 801 F.2d 108 (2nd Cir., 1986 
collaterally estops Schiff from challenging the assessments for the years 1980-82.  
Indeed, the record adduced by plaintiff United States is simply overwhelming in support 
of Plaintiff's entitlement to judgment for tax liabilities for the years1980-1985. (Emphasis 
added) 

 
             The above statement is erroneous on a variety of grounds. First of all, the Court's 

statement that "Defendant Schiff has failed to raise any genuine issue of fact to overcome the 

presumption of correctness afforded the tax assessments for the years 1980 through 1985" is 

belied by all of the issues I raised as shown above and below.  Just the documents I furnished to 

the Court in connection with the $72,505 in payments I made to Howy Murzin - which were not 

taken into consideration in any of the tax calculations as shown in the Government's three 

Declarations - is enough to  "overcome the presumption of correctness."   But, in addition, it is 

clear that all of the Government's calculations were based on "income" I never received. It is 

irrefutable, that all of the Government's calculations are based on income I received in the 

"ordinary" sense, and not on income I received in the "constitutional" sense. 12  However, as 

clearly established by Defendant, as shown above, only income received in the "constitutional 

sense" is taxable under the 1954 Internal Revenue Code. So this Court can only reach the above 

conclusion by blatantly and willfully shutting its eyes and refusing to apply the law, as it knows it 

to be. 

In addition, the Court's statement that, " Defendant Schiff's conviction on December 18, 1985, in 

United States v. Schiff, 801 F.2d 108 (2nd Cir., 1986) collaterally estops Schiff from challenging the 

                                                 
12  In order for "income" in the "ordinary sense" to be taxable, it would have to be taxed on the basis of 
apportionment - notwithstanding the 16th Amendment.  See Pollock v. Farmer's Loan and Trust, 158 U.S. 
601, and Brushaber v. Union Pacific RR, supra. 
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assessments for the years 1980-82" is incorrect.  If I couldn't challenge the assessments, why did the 

Government bother to submit those extensive Declarations of Ted Wethje and Gerald Dragon, there sole 

purpose being was to establish the validity of its assessments for the years for which I was convicted?  

And as shown below, Ted Wethje even states, as further quoted below,  "The methods I used to 

reconstruct Schiff's income were the bank-deposit method…. We were not required in the criminal tax 

case to determine exactly what Schiff owed, just that he owed some tax, and that he willfully evaded 

the payment of the tax."  Therefore, what might have been determined I owed at my criminal trial, has 

nothing to do with what the Government now claims I owe for civil purposes.  And the Court's summary 

judgment denies me the ability to challenge the Government's calculations and the authority and 

objectivity of those who made them, via cross-examination.   

Notice that at my deposition AUSA Darmstader keeps inquiring whether or not I had any records to 

disprove the Government's calculations for the years 1980-1982 (along with the years 1983-85) If the 

Schiff were  "estopped" from challenging the assessments for the years 1980-82 why was Darmstader so 

determined to establish that I could not disprove the Government's calculations for those years with 

records of my own?  In one such query he asks (pages 41-42 Vol. 11, Defendant's Exhibit 4), "Is there 

anyone other than yourself …that may have records that pertain to your gross earnings or gross receipts 

for the years 1979 through '85?"  At trial, of course, the Government would be required to establish the 

amount of income it claims I earned for the years 1980-1982 regardless of my criminal conviction for 

those years - and I would not be "estopped" from challenging its efforts, on numerous grounds, at trial.  

But even assuming argumando that if I couldn't challenge the amount of the assessment, I have a right to 

show that such assessments are barred by the statute of limitations from being reduced to judgment as the 

Government seeks to do via this lawsuit.   If I am "estopped" on every conceivable ground from 

challenging the Government's attempt to reduce its assessments to judgment for the years 1980- 1982, 

why did it bother with the extensive Declarations from Wethje and Dragon whose sole purpose was to 

establish and justify its assessments for the years 1980-1982 - the years for which I was convicted?  If, as 

the Court claims, I am "estopped" from challenging its assessments in a civil trial for those years, why 

didn't the Government simply grab my property for those years and get it over with?     

c) The Government's imposition of fraud penalties for the years 83-85 have never been litigated and 
this Court is "estopped" from granting the Government a summary judgment with respect to 
unproven civil fraud charges, 
    

What the Court undoubtedly meant to say in the above quoted paragraph is that my criminal 

convictions for the years 1980-1982 "estops Schiff from challenging the fraud penalties for the years 

1980-82."   Court's have taken the position that a conviction for tax evasion, automatically establishes 

civil fraud for that year as well.  So on that basis, the Court could have said that my conviction for tax 
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evasion for the years 1980-1982 "estops" me from challenging the fraud penalties alleged for those 

years, but not the tax assessments.  

       And I grant that on the basis of a Tax Court "trial," civil fraud can be said to have been 

established for the year 1979. However, this Defendant has never been convicted by any court of 

committing tax fraud for the years 1983, 1984, and 1985.   And this Court cannot award the Government 

a summary judgment based on unproven allegations that I committed civil fraud for those years.13  

 26 U.S.C. Section 7454(a) places the burden of proof on the government to establish 

fraud, which must be done on the basis of "clear and convincing evidence." See e.g., Bradford v. 

Commissioner, 796 F.2d 303 (9th Cir. 1986); Biggs v. Commissioner, 440 F.2d 1, 5 (6th Cir. 

1971); Price v. Commissioner, 88 TC 860, 887 (1987); Doncaster v. Commissioner, 77 TC 334 

(1981).  Under the Spies standard (Spies v. U.S., 317 U.S. 492) there can be no evasion and, 

thus, no fraud unless, in addition to the omission, there was some affirmative act or conduct to 

mislead or conceal. The burden in civil fraud cases, " is on the government to prove 'fraud with 

the intent to evade tax' by clear and convincing evidence. I.R.C. Section 7454(a); Rechtzigel v. 

Commissioner, 703 F.2d 1063, 1064 n. 2 (8th Cir. 1983); Menefee v. United States, 77_1 U.S. 

Tax Cas. (CCH) P9413, *8 (E.D.Mo. 1977)."  Mattingly, 924 F.2d at 787. (Emphasis added)  See 

also Ehlers v. Vinal, 382 F.2d 58, 66 n. 11 (8th Cir. 1967) ("But in fraud cases the government 

has the burden of proof as to fraudulent intent since fraud is never presumed and must be 

proven by clear and convincing evidence"); Holland v. United States, 348 U.S. at 126, 75 S. 

Ct. 127, 99 L. Ed. 150; 42 Marq. L. Rev. 91 (1958)  (Emphasis added). 

I ask the Court to take judicial notice that Section 293(b) of the 1939 Code provided: "If 

any part of any deficiency is due to fraud with intent to evade tax, then 50 per centum of the 

total amount of the deficiency (in addition to such deficiency) shall be so assessed, collected, and 

paid." The change in the wording in the 1954 Code from "fraud with intent to evade tax" (as it 

appeared in the 1939 Code) to the mere reference to "fraud" as it appeared in the 1954 Code, was 

made without an apparent legislative purpose to change the meaning. See e.g., Levinson v. 

                                                 
13 In addition, as pointed out in my Declaration, the Government did not even allege one affirmative act of tax fraud 
I might have committed for any of the years at issue.  All of the Government's charges involved "omissions," such 
as: my failure to file, failure to pay, failure to keep adequate books and records, failure to cooperate with the IRS etc. 
etc. None of these "omissions" fall within the meaning of being an "affirmative act" of tax evasion as established by 
the Supreme Court in U.S. v Spies, 317 U.S. 492. 
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United States, 496 F.2d 651 (3d Cir. 1974), cert. denied, 419 U.S. 1040 (1974); Papa v. Comm'r, 

464 F.2d 150 (2d Cir. 1972); Breman v. Comm'r, 66 TC 61 (1976). It follows that the fraud 

referred to in Section 6663(a) is fraud with intent to evade tax. 14 

  It is clear that Defendant did not have the requisite intent to evade the tax.  The evasion 

element in fraud makes principles announced in evasion cases -- that willful conduct is an 

intentional violation of a known legal duty -- apply to the civil fraud penalty. Therefore, the 

longstanding definition of fraud articulated in Mitchell v. Comm'r, 118 F.2d 308, 310 (5th Cir. 

1941), under the 1939 Code version of the penalty, remains authoritative:  

The fraud meant is actual, intentional wrongdoing, and the intent required is 
the specific purpose to evade a tax BELIEVED to be owing. [Emphasis added] 

At the very least, a material issue of fact was in dispute for the years 1983-85 that 

required the matter, at least, for those years to be submitted to a jury, the trier of fact.  Only a 

jury could determine whether or not Schiff had the requisite intent to evade a tax (for the years 

1983-85) that he believed to be due and owing. 

               However with respect to the years 1979 and 1980-82, even though I was "convicted" of 

tax evasion for those years, the record shows no tax fraud was actually ever proven. In my 1990 

Tax Court "trial," (as shown by 30 pages of the trial transcript included with my Declaration) no 

tax fraud was even alleged, much less proven.  This was established in the following excerpts 

from Paragraph 3. 

On page 192 (Line 10) I try to go over IRS document 2797, which is the document 
used to impose the fraud penalty.  (Attached as Exhibit No. 2).  Agents are asked to “describe” in 
Box 13  “the statements and actions taken by the taxpayer indicating intent to defraud or evade.”  
On pages 192-193, I ask Cingo to read what was written in that box. He reads, agents were told, 
“not to make any direct contact with taxpayer.”   Therefore, I ask Cingo to confirm that the box 
“doesn’t indicate any act of evasion,” and he answers, “Right.”… There is a second page to the 
Form 2797 in which agents are asked to check off the  “type of tax evasion” committed,  (page 
196), so I ask Cingo to read what is checked off there, and he replies “Failure to file.” 

 
     Since "failure to file" is an "omissions," under the "Spies Standard" it does not 

constitute either criminal or civil tax fraud unless in addition to an omission, there is some 

affirmative act to mislead or conceal.  Therefore I sought to uncover from Mr. Congo (who 

                                                 
14 However, by removing the wording " shall be so assessed, collected, and paid" from the 1954 Code as this 
wording appeared in the 1939 Code, certainly suggests that Congress never imposed, by legislation, any 
requirement that such fraud penalties have to be "paid." 



 16

imposed the fraud penalty) what that affirmative act might be, as revealed in my Declaration # 3 

as follows: 

Exhibit pages 190 – 196 record how the issue of fraud was “determined” at my trial.  
Since Cingo did not testify on direct as to what was the basis of his “fraud” penalty, I attempted 
to extract this information from him on cross-examination.  Page 190 reveals I attempted to find 
out from him on what basis he determined the fraud penalty.  And Judge Clapp says (191, line 2) 
“Well, what difference does it make how he determined it?”  Incredulously, Judge Clapp keeps 
insisting that it made no difference how Cingo determined it, while I keep trying to discover if the 
fraud penalty was determined in accordance with U.S. v. Spies 317 U.S 492 (191, line 18).  
However, the Court states  (191, line 24), “I don’t care what basis he made it on. It doesn’t make 
a bit of difference…. How Mr. Cingo arrived at it and whether he was right or wrong --he may 
have done it by shooting darts at a dartboard. I don't care.” 

:          `  
           So the tax fraud I was convicted of in 1979 was apparently determined by "shooting darts 

at a dartboard," since no other basis for imposing the $22,100 fraud penalty was given at my 

1990 Tax Court "trial."15    

           As for my 1985 conviction for tax evasion for the years 1980-82 is concerned, I covered 

that in Paragraph 23 of my Declaration as follows:  

 
 23) I contest and deny that the jury returned a verdict of guilty against me on all 

elements of the crime alleged.  With respect to the charge of tax evasion for the years 1980-1982, 
after three days of deliberation the jury announced itself “hung.”  Judge Dorsey sent them out 
again pursuant to an “Allen” charge.   While out, the jury sent a note to Judge Dorsey, noting that 
while the indictment charged me with “concealment,” he didn’t charge the jury that 
“concealment” had to be proven.  So the jury asked Judge Dorsey, if they had to find 
“concealment” proven in order to find me guilty?  He instructed the jury that they did not have to 
find “concealment,” proven as charged in the indictment.  And it was only after Judge Dorsey 
charged the affirmative act of evasion out of the offense, did the jury find me guilty.  The Second 
Circuit refused to reverse on the grounds that the jury instruction violated the Spies rule, because 
my attorney did not raise this objection at trial.   And the government raised the same objection 
when I appealed to the Supreme Court.  An account of my “conviction” was written up in the 
February 1987 issue of “The Journal of Taxation.” (Schiff’s Exhibit 12)  The author notes that my 
conviction was in “direct conflict with a principle that practitioners have thought until now, to 
have been settled law for over 40 years.”  He further points out that Judge Dorsey’s supplemental 
jury instruction “was clearly wrong.”  And that the “The jury was instructed that it could convict 
me solely on the basis of conduct constituting only the misdemeanors of failure to file and failure 
to pay.”   So, while the record shows I was convicted of tax evasion and incarcerated for that 
offense, no jury actually convicted me of committing any affirmative act of tax evasion, which is 
why, when I asked the Government to identify (in interrogatories) the affirmative acts of tax fraud 

                                                 
15 But not only did Tax Court Judge sustain the $22,100 fraud penalty, he fined me another $25,000 for allegedly 
filing a frivolous appeal, even though I was required to appeal, or lose the fraud penalty by default.    However, by 
appealing to Tax Court, I was able to prove that every facet of my alleged  "deficiency" was based on fraud. Cingo 
even testified (at page 172) that what he had determined was my total alleged, tax liability and not a "deficiency." 
Also, Cingo's entire testimony rested on his initial claim that he had determined my "deficiency" on the basis of 
having examined my 1979 income tax return.  However, on cross-examination, he admitted that he had no 1979 tax 
return to examine!   
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I was convicted of for the years 1980, 1981, 1982, the Government was unable to do so.  (See 
Exhibit 8). 16      

 
             So, as a matter of fact, I was never ACTUALLY convicted of committing tax fraud or tax 

evasion for any of the years at issue - though, technically, this Court could claim that I was so 

convicted for the years 1979 and 1980- 82.  However, no such claim can be made for the fraud 

alleged here for the three years 1983-1985, and this Court cannot award a summary judgment to 

charges of CIVIL FRAUD based solely on UNPROVEN GOVERNMENT ALLEGATIONS.   

Since the elements of civil fraud and criminal fraud are exactly the same (only the standards of 

proof are different), this would be equivalent to this Court claiming that it could, without a trial, 

immediately render a "guilty" verdict, against a defendant who had been brought before it 

pursuant to an indictment, even when that defendant insisted on his innocence.  There is simply 

no way this Court can believe that it has the authority to find this defendant guilty of tax fraud, 

without a trial, based solely on unproven allegations of tax fraud.  And any such holding would 

be a flagrant abuse of the Court's discretion, as this Court well knows.  

e) The ability to reduce to judgment the assessment alleged for the year 1979 is barred on a variety 
of grounds. In addition, no "notice and demand for payment" of any of the taxes and penalties at 
issue (including 1979) was ever sent to Defendant, as claimed in Paragraph 7 of the Government's 
complaint, making their collections time barred.   
 

      While the Court states in its Order that "Schiff's tax liabilities for the year 1979 have been 

fully litigated in the United States Tax Court and the doctrine of res judicata  precludes re-

litigation of the merits of that determination as to tax liability," my Declaration did not simply 

challenge the "merits of (Tax Court's) determination."   What I claimed is that the Tax Court's 

determination can not be reduced to judgments on two grounds: 1) it was time barred by the 

statute of limitations 6 years before the Government instituted this lawsuit, and 2) its 

"determination" was never finalized by sending Defendant the statutory notice and demand for 

payment as is specifically required by 26 USC 6215, as covered in Paragraphs 11 and 15 of my 

Declaration, as follows:  

                                                 
16 In addition, the government was unable to identify any affirmative act of tax fraud that I committed in the years 
1979, 83, 84 and 85. The 2 page litany  (covering Interrogatories 3 and 4) in which the government gets into my 
“college degree in accounting”; my “1974 and 1975 convictions” Newman v. Schiff in 1995; that I am a “vexatious 
litigant” etc. etc etc. all have nothing to do with whether or not I committed an affirmative act of tax fraud during 
each of the years 1979-1985, and the government could not come up with one such act that would fall within the 
meaning of U.S. v. Spies, 317 U.S. 492.  
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11)  I deny and contest that the Tax Court’s Order reflects a “deficiency” as covered in 
Schiff’s Declaration No 3.  In addition, the Tax Court’s Order (as shown in Darmstadter’s 
Exhibit 4) was never completed and finalized and is therefore without any legal “force and 
effect.”  IR Code section 6215 states that “the entire amount redetermined as the deficiency 
by the decision of the Tax Court which has become final shall be assessed and shall be paid 
upon notice and demand from the Secretary.”  However no statutory  “notice and demand” 
was ever sent to me in connection with the Tax Court’s 1979 determination.  Treasury 
Decision 1995 (Schiff’s Exhibit 6) identifies the statutory notice and demand as being the 
IRS Form 17.  Schiff’s Exhibit 7 is a copy of the IRS Form 17 that I received from the IRS 
on 05-28-78 in connection with some telephone taxes I owed.  However, I was never sent a 
similar, statutory “notice and demand” with respect to the income taxes and penalties as 
contained in the Tax Court’s determination. And I declare that Treasury Regulation 1995 has 
never been repealed, revoked or superceded, nor has any other Treasury Regulation or 
Decision been promulgated designating some other IRS document as being the “notice and 
demand” required by section 6215.  In any case, the 9th Circuit in Benatar et al. v. U.S. 209 F. 
2d 734 (1954) states “Form 17 was always issued after the time for payment had gone by.”  
Schiff’s Exhibit 5.  (Admissions 180-181) reveals the Government’s refusal to deny that IRS 
Form 17 is the official, statutory “notice and demand” and that Treasury Decision 1995 was 
ever repealed or revoked while trying to avoid having to answer the legal significance of the 
Form 17. Nor did the government deny that no Form 17 was ever sent to me.  It is clear that 
in order to avoid truthfully answering these admissions (and since they were not denied, they 
have to be deemed admitted) the government raised fictitious arguments as to why it refused 
to either admit or deny these admissions.  In addition, in paragraph 7 of the United States’ 
complaint, the government claimed that “Proper notice and demand for payment of the (1979 
assessments) have been made on defendant Irwin A, Schiff.”  Therefore in Interrogatory 13 
(Exhibit 8) I asked the Government to identify “the IRS Form number of the document that 
plaintiff claims were sent to defendant which constituted the ‘proper’ statutory ‘notice and 
demand’ for payment, as referred to in paragraphs 7 & 8 of its complaint …as required by IR 
Code Sections 6303, 6321, 6331, and 6215(a) …(and to) identify the Treasury Decision or 
Treasury Regulation that specifically identifies that document as being the ‘proper’ statutory 
Notice and Demand required by these statutes, as claimed by plaintiff.”  As the Court can 
see, by the Government’s incongruous answer, the Government never “identified” the 
document and/or the Treasury Regulations or Decision requested.  The government’s final 
response was that  “the United States will produce a copy of the notice and demand if it is 
available to the attorneys for the United States.”  I never asked the “attorneys for the United 
States” to produce the actual document.   All I asked them to do is identify the Form number 
of the document.  If they can’t even produce the Form number how could they know that 
“Proper notice and demand” was “made on defendant Irwin A. Schiff”? How do they know 
what the “proper” notice and demand is, if they can’t even identify its form number? And 
finally, the government never produced  “a copy of the notice and demand.”    So, obviously, 
this claim in the government’s complaint is false, which means the 1979 Ruling by the Tax 
Court is unenforceable, just on this ground alone.   

 
In addition, the 4340 for 1979 as shown in Darmastadter’s Exhibit 8, does not show an 

entry that a notice and demand for payment was ever sent out.  Thus, this is a significant and 
material contested fact.  I claim that no statutory notice and demand for payment was ever sent to 
me in connection with the taxes allegedly due for 1979 - or any other year for that matter. And so 
far the government has not proven any differently. 
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 Therefore, my claim that I never received the statutory "notice and demand for payment" 

for any of the years at issue as claimed in paragraphs 11 and 15 of my Declaration, would, if 

true, bar the Government from collecting a dime in taxes and penalties for all the years at issue. 

Therefore the Government's claim as stated in Paragraph 7 of its complaint that such a "notice 

and demand" was sent to defendant, is a contested issue of fact, and this Court has no authority 

to decide this FACTUAL ISSUE  in favor of the Government.  This contested issue of fact 

ALONE bars this Court from granting a summary judgment to the Government. 

In addition, in Paragraph 15 of my Declaration, I point out the following: 

I admit that IRS Form 4340 shows an assessment on September 3, 1992. However that 
Form also shows that the first assessment with respect to my 1979 taxes was made on 05/20/1985 
and another assessment was made on 10/06/1986 Therefore, plaintiff’s complaint, that claims that 
the initial assessment of my 1979 taxes took place on 09/03/92 is incorrect.  The initial 
assessment took place on 05/20/1985. Therefore, the statute of limitations on reducing 
defendant’s 1979 assessments to judgment expired on or about 05/20/ 1995 or approximately 6 
years before the government instituted this lawsuit to reduce such assessments to judgment.  
Therefore all of the taxes and penalties for the tax year 1979 must be dismissed (on this and other 
grounds) since there collection was time barred after 5/20/1995. 

 
             In addition, my extensive analysis in Paragraph 26 proved that, as a result my 1985 prosecution 

for tax evasion for the years 1980 - 82 there, had to have been assessments made against me for the those 

years if my 1985 prosecution were legal.  Therefore, the Governments attempt to reduce such assessments 

to judgment became time barred in 1995, or at least 5 years before the Government instituted this law suit.  

As stated on page 27 of my Declaration:   

In addition, 1) either the collection of all of the taxes at issue for the years 1980 –
1982 were time barred as of the year 1996, or my convictions for tax evasion for these 
years were obviously illegal – on grounds that are comparable to convictions now being 
vacated on the basis of DNA evidence.  The government admits in footnote 6 of its 
Memorandum that the “existence of a deficiency” is an “essential element” to a “charge 
of tax evasion under I.R.C. 7201.”  Therefore, for the government to have legally 
prosecuted me for tax evasion in 1985 for the years 1980 –1982, a “deficiency” had to 
have existed in 1985 for those years.  In order for a “deficiency” to have existed, a prior 
assessment would have had to be made, because a “deficiency” is clearly a supplemental 
assessment pursuant to 6204(b).  Therefore, for a deficiency to have existed in 1985 a 
prior assessment for the years 1980-1982 would have to have been made, in order for it 
be corrected because it had been  “ascertained” to be “imperfect or incomplete” pursuant 
to 6204(a). So if I was prosecuted legally in 1985 for the years 1980-83 an assessment at 
that time, for the years 1980-83 would had to have been made in order to have the 
“deficiency” which is an essential element in a 6201 prosecution.  If no assessment had 
been made against me at that time, then no “deficiency” could have existed: ergo my 
1985 prosecution and convictions for 7201 violations for the years 1980-82 were illegal.  
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So my Declaration alleged that the attempt on the part of the Government to reduce to judgment 

assessments for the years 1979 - 1982 had become time barred at least 5 years before the Government 

instituted this lawsuit, and this too was ignored by this Court in issuing its Order of June 15, 2004. 

 
e.  Neither the Government during "discovery" nor the Tax Court at trial could identify 
any statute that made Defendant "liable" for the taxes at issue, and it is the Defendant's 
claim that no such "liability" and statute exists. 
 

      In its Order of June 15, 2004 the Court refers to "Defendant Schiff's tax liabilities" and 

further on it states, "Plaintiff clearly supports the tax liabilities alleged for those years."  

However neither Tax Court nor the Government's attorneys could identify any statute, which 

made Defendant "liable" for the taxes at issue. Defendant addressed his claim that no statute 

made him "liable" for income taxes in Paragraph 10 of his Declaration, as follows. 

10. While the Tax Court might have claimed that I was “liable” for the taxes and 
penalties at issue, I deny and contest that the Tax Court found that I was “liable” for either the 
taxes or the penalties. As far as the fraud penalties are concerned, I covered this in Para. 3 above.  
As far as my being “liable” for the taxes themselves, Judge Clapp refused to identify any law that 
made me  “liable” for the payment of income taxes. For example, as shown in (transcript) pages 
14, 15, 16, I repeatedly ask Judge Clapp to identify the law that made me “liable” for income 
taxes.  For example, on page 15, line 1, I say, “If you simply point out to me where in here 
(holding up the IR Code to the bench) I have an income tax liability, I will concede all of the 
amounts to the government, and we can dispense with any further hearing.”   And Judge Clapp 
responds, “I’m not here to answer your questions, Mr. Schiff.  I’m here to hear this case.”  I then 
point out that if Judge Clapp would simply answer the question “There wouldn’t be a case.”  I 
then point out,  “ Isn’t it a fact that there is no such section, and that’s why you can’t identify it?”  
I persist on this issue for two more pages, but to no avail.  Along these lines, in pages 176 –178, I 
try to determine if Mr. Cingo can identify the law that makes me liable for income taxes.  
However, Judge Clapp refuses to allow me to examine Cingo on this material question even 
though Cingo had testified earlier that he had determined my "income tax liability."  The Court 
eventually says, (Page 177 – 178) “You’ve been asking that question of everybody you’ve met in 
the last 15 years and – you’re still waiting to find the honest man that will agree with you.”  I 
point out, “He doesn’t have to agree with me,” and Judge Clapp answers, “Now you’ve asked me 
that question, and now you’re asking Mr. Cingo that question and you’re not going to get the 
answer.”    
 

Additional verification that there is no provision in the IR Code that establishes an 
income tax liability, or a requirement to pay income taxes, or to keep books and records for 
income tax purposes is shown in Schiff’s Exhibit 5 (Admissions 3 –5), which consists of three 
admissions I submitted to the Government. I asked the Government to “Admit” that a) there are 
no laws establishing an income tax liability, b) a requirement to pay income taxes and c) a 
requirement to keep books and records for income tax purposes.  If such statutes existed the 
Government would have simply denied each admission. Instead, the government refused to 
answer the admissions on the grounds that each admission, “contains argumentative, scandalous, 
indecent, and impertinent matter calculated to annoy, embarrass, and oppress the United 
States…” How can asking the government to simply admit or deny there is no law that makes 
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defendant “liable” for income taxes, be “scandalous” and “indecent,” and  “calculated to 
…oppress the United States.”  Obviously, such obfuscation was used by the Government to avoid 
having to give truthful answers to these admissions17 18 
 

Therefore whether or not there is a statute-making Defendant "liable" for the income taxes at 

issue is a contested issue of fact.   Neither the Tax Court nor the Government's attorneys were able to 

identify any such statute; therefore Defendant claims that no such statute exists, and this Court cannot 

resolve this contested issue of fact in favor of the Government - unless it is prepared to identify that 

statute itself, which, so far, it has not sought to do. 

f. With respect to Defendant's "Delusional Disorder" 

  
 As a result of the pressure generated upon me (as covered in footnote No 6) I was forced to seek 

psychiatric help to get the medication needed to lift me out of my depression.  I was recommended to Dr. 

Ortega who, at my initial meeting, inquired about what had triggered my depression. I explained that the 

Government was suing me for $2.3 million, but instead of allowing its claim to go to trial, the Justice 

Department was seeking to have one of its own judges decide the matter - and that's what worried me and 

triggered my depression.  I further explained that I was simply incapable of doing the legal research and 

paper work needed to oppose the Government's motion. When Dr. Ortega asked me why I didn't get a 

lawyer, I explained that it would cost me a fortune just to explain to a lawyer all of the issues, elements, 

and documents involved in opposing the Government's action.  Besides, I explained, "No lawyer could 

argue the merits of my beliefs to a court:  they would be sanctioned for doing so, since this would involve 

having to argue that there was no law that required anyone to pay income taxes and that no one earns 

income that is taxable."  Incredulously, Dr. Ortega asked me, "If there is no law requiring people to pay 

income taxes, why do people go to jail for not paying income taxes."   I told him, "This is largely due to 

the corruption of the Federal judiciary, who send people to jail and allow the Government to confiscate 

property in order to intimidate the public into paying a tax that nobody owes." I could immediately see 

                                                 
17 And because the Government interrupted the time I had for discovery, by 1) seizing thousands of my documents 
pursuant to an IRS search and seizure, and hitting me with a temporary restraining order and a preliminary 
injunction, both of which I had to turn my attention to, I didn’t have the time to pursue and follow up on discovery 
in this case, as I had intended to do.  The government sues me for 2 ½ million and then ties me up, so I can’t 
effectively litigate against them.    
18 Also, Exhibit 8 contains the government’s response to Interrogatories.  Note that in interrogatories 10, 11, and 12, 
the government fails to simply identify the law that makes persons “liable” for income taxes.  The claim that Section 
6151(a) requires people “to pay” income taxes is an outright fabrication.  A statute that required persons to pay 
income taxes would be contained in subtitle A, the subtitle dealing with income taxes.  Section 6151 is in subtitle F.  
In addition, I have attached as Exhibit 37 a page from the Parallel Table of authorities that shows that the implanting 
regulation for 6151 is in CFR 27.  So 6151 can only apply to liquor, tobacco, and alcohol taxes, not to income taxes.  
This is a graphic example of how U.S. attorneys lie in order collect income taxes.  
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that Dr. Ortega was skeptical.19  What psychiatrist would believe what I had just told Dr. Ortega?  Telling 

him that the entire Federal judiciary was involved in such a conspiracy (in association with the U.S. 

Department of Justice and practically the entire U.S. legal establishment) was the equivalent of telling 

him I was Napoleon.  However, after talking to me for a while, since I sounded rational in all other 

respects, he simply assumed I was "delusional."   After two sessions with Dr. Ortega, he recommended 

that I be hospitalized; however, there were no beds immediately available.  While awaiting a hospital bed, 

I met with California attorney (name withheld).  I talked with him from the depths of my depression, and 

explained how inadequate I was to deal with all of the paper work involved in opposing the Government's 

motion for summary judgment.  I told him about my conversations with Dr. Ortega who obviously 

thought I was "delusional" - and that I was waiting to go into the hospital as a result of my depression.  It 

was then that Mr. (name withheld) told me, "I agree with Dr. Ortega, you are delusional in connection 

with your tax beliefs. However, I believe you sincerely hold those beliefs and have not tried to 

deliberately evade paying income taxes, which would invalidate all of the governments fraud penalties" 

He also told me he didn't believe that the Government could make assessments from the coerced returns I 

filed during those probation hearings and a summary judgment could be opposed on that ground as well 

as some other grounds we discussed.  In any case, he said he wanted to see Dr. Ortega's diagnosis, since 

that could be extremely significant in opposing the Government's fraud penalty claims - and, 

consequently, its attempt to get a summary judgment.  I subsequently hired Mr. (name withheld) who then 

arranged for a second opinion with a California psychologist PhD who had been used by the Government 

itself, in a similar situation.  As shown in their Reports, both Dr. Ortega and Dr. Berry concluded I was 

"delusional." Dr. Berry was able to tie my "delusion" to an incident that occurred some 30 years ago that 

involved income taxes, and which resulted in my being hospitalized in a VA hospital for depression.   

 The point is, I may very well be "delusional."   Maybe my beliefs that 1) no one is required to pay 

income taxes and 2) that the entire Federal judiciary is totally corrupt when it comes to income taxes is 

"delusional."  Only two possibilities exist.  Either I am right in holding these beliefs, or I am "delusional."  

In any case, the Government's fraud penalties would not be justified if either ground were present - and it 

would not be entitled to a summary judgment based just on this factual issue.  When the IRS raided my 

office they downloaded the contents of 4 or 5 of Freedom Books' computers.  On my personal computer 

they found the first 6 Chapters of my next book and can verify that its title, is "The Repeal of the Income 

Tax:  And How a Criminal Judiciary Continues to Enforce It."  The point is, two professional, 

psychological practitioners who examined me concluded I am delusional with respect to my beliefs on the 

income tax.  The Government was free to send me to one of its own psychiatrist - but it failed to do so.  

                                                 
19 After all, members of my own family told me twenty years ago I was "crazy," when I told them I would no longer 
pay income taxes, because there was no law that required me to do so. 
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However, whether or not I am "delusional" with respect to my beliefs regarding income taxes and the 

Federal judiciary is a factual issue to be determined by a jury.  It cannot be decided by this Court, which 

has no authority or expertise to decide such a question on its own.  This Court, obviously, cannot take it 

upon itself to decide that I am not delusional with respect to these issues - when two professional 

practitioners have concluded that I am. This is a factual issue that falls within the purview of the jury and 

not within the purview of the Court. See the 9th Circuit's decision in U.S. v. Morales, 108 F.3d 1031 

(1997).   

g.  All of the Taxes allegedly due for the years 1980-1985 are based on returns that were compelled 
as a result of an illegal probation violation and an illegal hearing.        
 

As extensively explained in Paragraphs 48 through 58 (which alone required 5 1/2 pages and 

numerous Exhibits) the assessments at issue were based on tax returns coerced from me during the course 

of a probation violation hearing, concocted by Connecticut District Court Judge, Peter J. Dorsey who was 

determined to incarcerate me in order to prevent me from circulating a book that was highly critical of 

him as a judge. (See Exhibit 10, which contain such excerpts from my book) Obviously, I cannot go over 

all of my claims that show why the 1980-1985 returns at issue here were coerced from me and are 

obviously worthless for any purpose. For one thing, I continually contested the Government's repeated 

claim that those returns were derived from a probation "revocation" hearing.  I provided the court with 

numerous documents, including a 40-page transcript and 5 pages of docket sheets, which prove that no 

such "revocation" hearing ever took place.  I was only given an extended "probable cause," hearing, not a 

"revocation" hearing. My Declaration also explained why the 2nd Circuit denied me my right to appeal 

Judge Dorsey's decision revoking my probation and stripping me of all my "street" time. .  At the hearing, 

I was denied: 1) the assistance of counsel, 2) the right to cross-examine the probation officer who violated 

me, and 3) the right to call a material witness (for which I provided the Court with an affidavit, Exhibit 

30) all in flagrant violation of the then Rule 32.1 of the Fed. Rules of Crim. Prac.   And a Judge against 

whom I had already filed criminal charges alleging subornation of perjury, and who, at that very moment, 

was my opponent in a civil lawsuit conducted the hearing. In addition I charged him with anti-Semitism, 

(on the basis of remarks he made in the courtroom) in a motion that he recuse himself on a number of 

non-judicial grounds - yet he refused to do so, in violation of Rule 28 U.S.C. 455 (Fed. Rules of Civ. Pro.) 

which requires a judge to "disqualify himself in any proceeding in which his impartiality might 

reasonably be questioned."  

  On 10/13/1990 I had filed "zero" returns for the years 1980 - 1985, since I had received no 

"income" in the "constitutional sense" for those years.  I also filed them in accordance with the 9th Circuit 

holdings in U.S. v. Long, 618 F.2d 74, and U.S. v. Kimbal, 925 F. 2d 356 which held that "zero" returns 

constituted valid returns and, as such, would satisfy an alleged condition of my probation, that I file "all 
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tax returns that I was required to file." In any case, my assigned, New York probation supervisor, 

accepted them as satisfying the terms of my probation.  However on April 23, 1991, I was charged with 

violating those terms by not filing returns, by Connecticut Probation Officer, Carmelo Medina.  He stated 

in his "Petition for Probation Action"  (Exhibit 15) that it was based on "the conduct and attitude of 

probationer Irwin A. Schiff," yet he had never met me in his life.  Since, at the first probation hearing 

that took place on May 31, 1991, it was discovered that Mr. Medina had no knowledge that I had filed 

returns on 10/13/1990, Judge Dorsey had to arrange for a "Supplemental Petition" filed on July 3, 1991 

(Exhibit 31), in which Medina could claim that the returns I did file, did not meet the terms of my 

probation. However, as I stated in Paragraph 54 of my Declaration:  

 
54…Believing that Judge Dorsey was going to rule that (my) “zero” returns I filed were 

not returns and send (me) back to jail, I foolishly and out of desperation filed those returns as a 
means of hopefully saving myself from going back to jail for having allegedly violated the terms 
of his probation. However, I noted (on page 3-3 of each return) that I didn't believe the figures 
shown on those returns but believed that the figures shown on the "zero" returns I filed earlier,  
"correctly and accurately reflected my taxable income for that year."   However Judge Dorsey 
held that the returns referred to in this alleged "Uncontested Fact" did not satisfy the terms of my 
probation and violated me anyway.        

 
The figures shown on those returns were simply taken from a single sheet of paper (as 

attached as "page 3" of those returns) in which the Government had shown alleged taxes due - 

for both "criminal purposes" and "civil purposes" - for each of the years 1980 - 1989.   However, 

no documents were ever introduced at the probation hearings to support the Government's 

figures. I also pointed out on each return that I was not filing them voluntarily, but I was doing 

so, in order "not be in violation of the conditions of my probation." - which was supposed to 

terminate in approximately 7 days.  However, Judge Dorsey ruled that the returns I filed at my 

probation hearing, (and the returns from which the assessments for the years 1980-1985 were, 

allegedly, made) did not meet the terms of my probation, and as a consequence, he, illegally 

"stripped" me of all of the time I had spent on probation, and made me serve an additional two 

years incarcerated.20 

Defendant believes that no American jury would ever hold that returns filed under such 

circumstances are good for anything at all  - especially the assessments upon which the 

                                                 
20 Since I was not accused of committing any crime, and since I had not been provided with an attorney at my 
probation hearings (as the law required), the most he could do, under the law, was terminate my probation and make 
me spend those last 7 days incarcerated.  Instead, he "stripped" me of all my "street time" and ordered that I be 
incarcerated for another 2 years.   
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Governments instant claims are based.  And an American jury has a right to determine such 

a factual issue, which is why this case must go to a jury for resolution.    

b. Defendant also contested all of the calculations and statements shown in all of the 
Declarations of Special Agent Ted Wethje, and IRS Agents Gerald A. Dragon and Robert 
J. Netcoh on the grounds that all statements contained therein were either false or 
perjurious, indicate the exercise of authority that none of them possessed, and were 
motivated by bias. 

1) With Respect to the Declaration of Special Agent Ted Wethje.  
 

His Declaration was devoted to establishing my alleged taxable income for the years 

1980-1982, the years for which I was convicted of tax evasion. His Declaration consisted of 

calculations supported by cancelled checks.21  Quoting from his Declaration: (Par. 13), "I served 

subpoenas on the banks for records of checks, deposits, and statements of account related to 

Schiff…the criminal trial exhibits …filled at least 11 file boxes." (Par. 15), "In addition to 

obtaining bank records concerning Schiff, we interviewed numerous witnesses." (Par. 9) "The 

methods I used to reconstruct Schiff's income were the bank-deposit method." (Par. 19) We were 

not required in the criminal tax case to determine exactly what Schiff owed, just that he 

owed some tax, and that he willfully evaded the payment of the tax. (Emphasis added)  He 

further states (Par. 15), "I have refreshed my recollection…concerning an interview with Francis 

Silberberg, Schiff's sister and bookkeeper." He then states the following, as quoted in Paragraph 

17 of my Declaration: 

Francis Silverberg, Schiff's sister and bookkeeper…stated that she deposited receipts for 
Freedom Books and Schiff, Inc. … She explained that checks to cash or Irwin Schiff were never 
cashed and re-deposited (which would render them non-taxable under the bank-deposit method)."   
Despite the fact that Wethje knew that I never "re-deposited" cash, Wethje shows on page 2 of his 
Exhibit B of his Declaration an entry "Cash available for Re-Deposit," which shows that 
approximately  $25,000 of cash was apparently "re-deposited" by me for the years 1980-82.  Why 
would the government treat obvious deposits of cash as “re-deposits of cash,” especially when 
they were told by my bookkeeper that no such transactions ever happened?  Well, at my 1985 
trial the government was claiming I was attempting to conceal my income during the years 1980 
– 1982.  How would the jury have believed that if the government had to reveal to the jury, that 
during the same period I had deposited $25,000 in cash to my bank account?  So to hide this 
fact from the jury, the prosecutor devised this subterfuge.  At my trial, Wethje testified, that since 
the government believed that these deposits amounted to "re-deposits" of cash (when he knew 
differently), they would not be included in the amount the government claimed I sought to evade. 
In this manner the government was made to look magnanimous as it hid from the jury the fact 
that I deposited $25,000 in cash to my bank account, during the years it was claiming I was 
“concealing” my income.  At a subsequent habeas corpus hearing, the government could give no 

                                                 
21 If Defendant's 1985 conviction "estops Schiff from challenging the assessments for the years 1980-1982" as 
claimed in the Court's Order of June 15, 2004, then what purpose did Wethje's extensive Declaration serve? 
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reason as to why it treated obvious "deposits" of cash as being "re-deposits of cash" especially 
when they were told by my bookkeeper that no such “re-deposits of cash” were never made.22  

In addition, of the 59 checks shown in Wethje's Declaration D, 20% represented money orders 
while and most of the other checks were payable to Irwin Schiff.  So I could have cashed all of 
those money orders and most of the checks without leaving a paper trail.  So how difficult would 
it have been for me to conceal my income if I wanted too?   
 
In Paragraph 27 of his Declaration, Wethje states, "At his criminal trial the government 

introduced evidence of affirmative acts of evasion, such as transactions with tax havens such as 

Switzerland and the Grand Caymans…. In addition…the government introduced evidence that 

Schiff concealed his financial transactions with the U.S. Paper Exchange,' a coin, currency, and 

precious metals dealer which conducted business through coded account numbers to conceal the 

identify of customers."  Exhibit 9 of my Declaration contains portions of the transcript of Ted 

Wethje's grand jury testimony.  I was indicted on the basis of his testimony. Notice that he also 

made the above arguments to the grand jury, plus others.  He told the grand jury, for example, 

"During 1982, Mr. Schiff formed two trusts. He called them the Irwin Schiff Family Spray Trust, 

and the first one he put his condominium…and the second one he gave to Simon & Schuster and 

told them to divert the royalties from his book to the trust."  All of these allegations were lies and 

not refuted at my trial since my attorney refused to call me to the stand (See the affidavit from 

Linda Peterson Whittaker shown in my Exhibit 36).  However, I covered these allegations (and 

others which I will not go into here) in Par. 17 of my Declaration, as follows: 

At note C, page 16, Wethje's entire testimony is false.  The "Schiff Family Spray Trust" 
was an unfounded, revocable, testamentary trust, set up in conjunction with my will, and was 
designed to expedite the transfer of assets at death and cut down on probate costs.  No assets were 
put into that trust.  Therefore, Wethje’s claim that I put my condominium  "in that trust" was a lie.  
His claim that I assigned royalties due me from Simon & Schuster into that trust was another lie. 
23 And his claim that I  "indicated to (him) that (I) was trying to make the collection of taxes 
which were forthcoming very difficult by taking (my) assets and putting them in a trust," was 
another lie.  I put no assets in any trust and made no attempt to conceal my income (used in its 
economic sense).  At my trial, representatives from a number of banks (some as far away as 
California) testified that I had purchased cashiers checks with cash, which were subsequently 
deposited into my bank account.  So I took cash (which I took in at my seminars) that I could 
have easily concealed, but which I converted into cashier’s checks and deposited into my bank 
account.  This was in addition to the $25,000 in cash I had deposited into my bank account and 

                                                 
22 In ruling against me on this issue (I had claimed ineffective counsel because my attorney had allowed the 
Government to get away with this subterfuge), Judge Dorsey managed to manufacture a reason as to why the 
government might have treated obvious cash deposits as being re-deposits of cash, even though such transactions 
make no sense at all, and even though my bookkeeper, as pointed out to Judge Dorsey, had assured the government 
that such transactions ever took place.   
23 See statement of Netcoh that the government took $202,303 due me from Simon and Schuster and then charged 
me with having received taxable “income” for this amount.    
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the thousand’s of dollars worth of money orders that I could have easily cashed instead of 
depositing them.  So how could I be “concealing” my income?   On page 17 (At note D) Wethje 
seeks to mislead the grand jury into thinking I was using foreign banks to conceal my income.  
He sought to do this on the basis of only two checks, which were openly recorded in my 
checkbook.    The first check for $5,900.00 I used to purchase 10,000 Swiss franks.  The check 
was not sent to a Swiss bank as Wethje told the grand jury.  I had purchased a highly speculative 
hedge fund 24 located in Geneva, which had to be opened in Swiss franks.  So I purchased a check 
for 10,000 Swiss franks from my bank, and sent it the fund.  Obviously, the check was 
"negotiated" when the fund deposited the check into its bank account.  Wethje's testimony that 
"we were unable to determine where the $5,900 went when it left the country," was another lie.  
The check was a) made payable to the fund b) and so noted in my check book, and c) as noted on 
the $5,900 dollar check I gave my bank when I purchased the Swiss franks.  Wethje's next 
statement that "All we did know is he did negotiate a check for $5,900," is another false 
statement, obviously designed to mislead the grand jury into thinking I had done something 
sinister. In addition, the check to the fund was an expenditure, and so could have nothing to do 
with the concealing of income.  Approximately a year later, I notified the fund that I wanted to 
liquidate my shares.  So, the fund sent me a check for $5,519.56 drawn on a Cayman Island bank, 
which I deposited into my bank account.  Obviously, I lost money on this investment, as the 
government should have been able to figure out.    Both checks were entered in my bank account 
in the same manner as I entered all other checks, and I made no effort to conceal either 
transaction.  Wethje told the grand jury that because  "of the secrecy laws in that country, we 
were unable to determine the source of those funds, but what we did do is we eliminated those 
from the bank deposits and didn't charge him with that income because we are unable to 
determine what the source of the money" is another fabrication.    Attached are pages 198-200 of 
Exhibit 1.  Notice that Cingo testifies [at my Tax Court trial] that all monies deposited to ones 
account can be treated as taxable income even if the IRS doesn't know the source of the funds.  
So this claim by Wethje was another lie.   
 
In addition, Wethje’s testimony  (page 18) that because the U.S. Paper Exchange used numbered 

accounts they "wouldn't be able to trace (Schiff's) transactions because all transactions were 
numbered" and as such were “completely untraceable” constituted another lie.  I admit that the 
government introduced checks showing that I purchased some bags of silver coins from the U.S. 
Paper Exchange; however, all such purchases were paid for by check and recorded in my 
checking account in the same manner, as were all other purchases and disbursements.  However 
at trial (as before the grand jury) the Government alleged that the company used numbered 
accounts to conceal the identify of its customers.  However I did not avail myself of this service, 
and did nothing to conceal my purchases of this silver. All such purchases were paid for by check 
(when I could have easily purchased the silver with untraceable cash) in the same manner as I 
made any other purchase, which is why the government easily found a record of these purchases 
when it subpoenaed my bank records. As I recall, I made no sales of the silver bags, since I 
purchased them as a hedge against an anticipated devaluation of the dollar.  As it turned out, I lost 
all the money I sent to the U.S. Paper Exchange, since the company turned out to be running a 
scam and was not purchasing the silver (and storing it) as it claimed to be doing. 
 

                                                 
24 The fund could sell short, which American funds were not allowed to do.  In addition, the fund invested a good 
portion of its portfolio in Swiss assets, and since one's investment was also kept in Swiss currency, and since I 
anticipated a rise in Swiss franks relative to the dollar, this also allowed me to take advantage of a monetary play not 
otherwise available in American funds.  (I guessed wrong, the dollar rose against the frank, and I lost money on the 
transaction)   
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 I also call the Court's attention to this statement that appeared in paragraph 28 of Wethje's 

Declaration: 

After the criminal trial and after the convictions were affirmed on appeal, a 
Revenue Agent picked up the trial exhibits to use in the civil determinations of Schiff's 
tax deficiency.  I searched my office and related areas for the bank records and other 
criminal trial exhibits, but was unable to locate them.  I am informed that only two boxes 
of exhibits have been recovered by the IRS, and that the other boxes have likely been 
destroyed.  I examined and was able to identify, by the labels and handwriting on the 
folders as well as content, the criminal trial exhibits that were recently found, and a small 
sample of those exhibits is attached hereto.  (Emphasis added) 

  
This "small sample" amounted to 63 checks and money orders, totaling $2,025 and 4 bank 

deposits totaling $3,337.25  And these are supposed to somehow establish the $187,000 of income taxes I 

allegedly owe for the years 1980-1982.   

In its Memoranda of Law (pages 22-23) the government seeks to capitalize on my admission that 

I no longer have any records from 20 years ago, as follows.     

Schiff, however, has absolutely no recollection as to what his specific financial activities 
were during the periods in question. (CFS Par. 61)  Schiff also stated that neither he nor anyone 
else has any books and records that would reflect his financial transaction for the years 1980-
1985.Id that any documents that pertained to his financial activities or these year have long ago 
been discarded or destroyed. Id Schiff further indicated that he was altogether unable to refute the 
figures for his income that were established by the IRS on the audit examination.   

 
 Essentially, Wethje, as quoted above, made the same admission with respect to the Government 

having the necessary records to establish its claim. And as far as my being "unable to refute the figures" 

for my income as alleged by the IRS, I assured the Government (as shown on page 6 herein) that I could 

do that - at trial - on a variety of grounds.     

In addition, the following excerpt from Par.16 of my Declaration proves that Ted Wethje had no 

authority to investigate me in any way and/or make the calculations he did.  

I have attached as Exhibit 11 the job description for Special Agents as it appears 
in the IRS “Organization and Staffing Manual.”  Note that Special Agents of the IRS, 
such as Ted Wethje, are only authorized to enforce “the criminal statutes applicable to 
income, estate, gift, employment, and excise taxes…involving United States citizens 
residing in foreign countries and nonresident aliens subject to Federal income tax filing 
requirements…” Therefore, Special Agents Wethje had no authority to investigate me 
with respect to income taxes, since I don’t fall into either category.  So all of Wethje’s 

                                                 
25 Of these checks, 20% were money orders, while most of the checks were made payable to Irwin Schiff.  

So I could have cashed all of the money orders and most of the checks without leaving a paper trail.  So how 
difficult would it have been for me to "conceal" my income if I had wanted to? 
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1980-1982 “investigation” of me was illegal.  However my ineffective and incompetent 
attorney did not challenge his illegal investigation at my 1985 trial.   

 
 Therefore, I contest Wethje's entire Declaration which I declare needs to be discarded by 

this Court.  At trial, he will not be able to produce one delegation order that would authorize 

him to do any of the activities he admits to doing in his Declaration.  

2. With Respect to the Declaration of Special Agent Gerald A. Dragon 

Dragon's Declaration was also for the years 1980-1982, the years in which I was 

convicted and was submitted, I assume, in order to support Wethje's Declaration - and is 

fraudulent along many of the same grounds - except no checks or deposit slips were 

attached to support his figures.  I contested Dragon's Declaration on a variety of grounds 

in Paragraphs 25 through 35 of my Memoranda.  I will simply capsulate some quotations 

from those Paragraphs as follows: 

No deficiency notice incorporating only "the civil fraud penalties," as claimed by Dragon 
[Par. 30] could be legally prepared. Pursuant to Code section 6204(b) a "deficiency" is a 
supplemental assessment issued (as stated in 6204(a)) "when it is ascertained that any assessment 
is imperfect or incomplete."  There is nothing in sections 6204 or 6211 that provides for   
"deficiency" notices being prepared merely to allege and assess fraud penalties.  So the claim by 
the government that it "processed" and "issued to Schiff" a deficiency notice "concerning only the 
civil fraud penalties" is an open and shut admission of the fraud being employed by the 
government in order assess the taxes and penalties at issue here…. A good portion of my revenue 
for the years 1982, 1983 and 1984 came from the sale of “How Anyone Can Stop Paying Income 
Taxes,” which I wrote “With Howy Murzin,” (Schiff’s Exhibit 17).  Our agreement required that 
I pay Mr. Murzin .50 cents a book.  I had actually assigned my rights to receive “distribution 
fees” from Simon and Schuster to Mr. Murzin.  (See Simon & Schuster’s letter to him dated June 
7, 1983 attached as Exhibit 18)26  During the period 1982 – 1985, I paid Mr. Murzin no less than 
$75,00027 and neither Mr. Dragon nor Mr. Netcoh took any of this expenditure into consideration 
when they calculated my alleged taxable income for the years 1982 – 1985….  

 
In addition, in Dragon’s Exhibit, 1 page 8, line 6 he shows three entries entitled “Cash 

available for redeposit,” which constitute the same entries discussed in Par. 17. So these “re-
deposit entries” by Dragon, he had to know were fraudulent.  Since a good part of his calculations 
are based on sheer guesswork, approximations, and assumptions (See pages 50- 57, 66) his 
calculations can not be accepted as objective and reliable, since we already have proof that, apart 
from his not taking into consideration the royalty payments I made to Mr. Murzin, he made 
$25,000 in fraudulent entries…   

 
In addition, the only basis he shows for assessing the fraud penalty (page 105), was that 

“The taxpayer willfully failed to file returns for 1980-1982.”  Mere failure to file (an omission) 
                                                 
26 He subsequently assigned his rights to receive this revenue back to me. 
27 During my Deposition I said  $100,000, which was an approximation, based on the sale of approximately 200,000 
books.  Upon further reflection I believe that should have been based upon 190,000 books, and also I forgot that in 
1984 I paid Mr. Murzin $17,000 for his interest in the book, and this amount would have discounted future sales – 
which is why I have now adjusted my figure to $75,000 to be on the conservative side. 
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cannot support the imposition of fraud penalties; see U.S. v. Spies 372 U.S. 492.   In addition, 
Mr. Dragon has no authority to determine and impose fraud penalties based on his authority 
alone.  In addition there is no statute that allows him to estimate what my total tax liability might 
be….28 

 

In addition, all of Dragons calculations are based on “income” I allegedly received in the 
“ordinary sense” and not on “income” I received in the “constitutional sense,” so his calculations 
are false and fraudulent just on this ground alone, even overlooking all of the other grounds.  So 
all of Dragons calculations are based on substantial omissions and fraud on various grounds and 
his calculations will not stand up under cross-examination.   

 
3 With Respect to the Declaration of Special Agent Robert J. Netcoh 
 

Robert J. Netcoh's Declaration are devoted to establishing the Government's claim for the years 

1983-1985, however no financial documentation such as checks or bank deposits were attached to his 

Declaration to support any of his income claims, and I contested practically every one of the claims 

made in his Declaration in Paragraph's 36 - 44 of my Declaration.  Since I have already covered a 

good deal of the fraud and bias as contained in his Declaration in pages 8-10, I need not spend any 

more time on him here. 

      IN CONCLUSION 

 It is therefore clear that in awarding the Government a summary judgment, this Court did so in 

violation of Fed. R. Civ. P. 56(c), and all case law cited above. Why did the government 

bother to sue me anyway?  Why did it not merely begin seizing my assets on the basis of the 

fraudulent and time barred assessments it claimed to have made?  Because it's lawsuit “and 

the court’s “summary judgment” provided the "cover" the “appearance” of justice.  What 

kind of “justice” is provided when a Government can seize the assets of a private citizen on 

the basis of paper allegations of its own employees (the bulk of which is for unproven fraud 

and interest penalties) and on the basis of one its own judge deciding the issue?  How would 

“justice” be delivered differently in any totalitarian state where people have no constitutional 

rights at all?     

Therefore, this Defendant moves this Court - in the interest of Law, Truth, Justice, and 

Common Sense - to rescind its Order of June 15th and allow this case to go forward to a jury 

trial, where it belongs.  

    
 
 

                                                 
28 If the government wants to determine and collect what it claims is my total tax liability it has to sue me pursuant 
to 26 USC 6501(c), it simply can’t hand over the job to some low level, IRS employee like Gerald Dragon.   
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Date:  July 8, 2004        ________________________ 

          Irwin A. Schiff, pro per 
 

Pursuant to 28 U.S.C. 1746, I certify under penalty of perjury that the foregoing is true and 
correct. 

 
 
 

CERTIFICATE OF SERVICE 
 

I certify that I have this day hand delivered a copy of my Motion for Reconsideration and 
Memorandum in Support of said motion to Henry C. Darmstadter and G. Patrick 
Jennings, Trial Attorneys, Tax Division, in care of Danial G. Bogden, United States 
Attorney, District of Nevada, Lloyd D. George Federal Courthouse, 333 Las Vegas Blvd. 
South, Suit 5000, Las Vegas, Nevada.  
 
     ____________________ 
     Irwin A. Schiff  


